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NTSB Order No. EA-4749

UNI TED STATES CF AMER CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASH NGION, D. C

Adopt ed by the NATI ONAL TRANSPCORTATI ON SAFETY BQARD
at its office in Washington, D C
on the 5th day of March, 1999

JANE F. GARVEY,
Adm ni strat or,
Federal Aviation Admnistrati on,

Conpl ai nant ,
Dockets SE-15104 and

V. SE- 15103

N N N N N e N e

THOVAS CR SSEY and
S| EGFR ED PI TTET,

N N N’

Respondent s.

N N N’

CPI Nl ON AND ORDER

Respondent s, through separate counsel, appeal the initial
deci sion of Admnistrative Law Judge WlliamR Millins, rendered
at the conclusion of an evidentiary hearing held on April 28,
1998. ' By that decision, the law judge affirned the

Admnistrator’s conplaint by finding that respondents each

1 An excerpt fromthe hearing transcript containing the | aw
judge’s initial decision is attached.
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viol ated sections 91.7(a) and 91.13(a) of the Federal Aviation
Regul ations (“FARs”). 2 The Admnistrator’s conplaints originally
sought to suspend respondents’ airline transport pilot (“ATP’)
certificates for 30 days, but at the hearing she waived sanction
because respondents filed qualifying Aviation Safety Reporting
Systemreports.

On April 3, 1997, Trans States Airlines (“TSA’) mechanics
repl aced the right engine of N664HK, a British Aerospace
Jetstream 41 operated for Trans Wrld Express (“TWE') by TSA
Later that day, respondent Pittet served as first officer aboard
TWE Hight 7318 fromSt. Louis, Mssouri (“STL") to Bl oom ngton,
[l1linois (“BM”). The aircraft remained at BM overnight, and
respondent Oissey served as first officer aboard TWE Flight 7323
back to STL the following norning. As TWE Flight 7323 pulled up
to the gate at STL, John Kl ay, FAA Assistant Principal Qperations

| nspector for TSA, began an external inspection of N664HK M.

> FAR 88 91.7 and 91.13 (14 CF.R Part 91) provide, in relevant
part, as foll ows:

§ 91.7 dCvil aircraft airworthiness.

(a) No person nay operate a civil aircraft unless
it isin an airworthy condition.

* * * * *

8§ 91.13 Careless or reckless operation.

(a) Aircraft operations for the purpose of air
navi gation. No person nmay operate an aircraft in a
carel ess or reckless manner so as to endanger the life
or property of another.

* * * * *



Kl ay discovered that all 18 screws were mssing on the right
engine’s lower, forward cowing, and this enforcenment action
fol | owed. 3

At the hearing, the Admnistrator proved that TWE Flights
7318 and 7323 were the first two flights of N664HK after the
right engine was replaced -- a process which requires renoval of
the lower, forward engine cowing -- and argued that respondents
each perforned an i nadequate preflight inspection in not
di scovering that mechanics had failed to reinstall the cowing

screws after replacing the engine.

I n support of her case, the
Adm ni strator presented expert testinony indicating respondents,
as first officers, are directly responsible for inspecting the
power pl ants, including associated cowing, prior to flight, that
the mssing screws shoul d have been noticed during the preflight
inspections, and that with all 18 screws mssing fromthe | ower

5

cowing, the aircraft was not airworthy.

Respondents both testified that they observed the screws in

® The Adm nistrator al so brought charges agai nst the captains who
flew w th respondents and the mechanics who were involved in this
i nci dent .

* The mssing screws were designed to fasten the aft end of the
forward cow to the aircraft structure. In addition to the

m ssing screws, the cow is secured by bolts not externally
visible. On the incident airplane, the internal bolts were |ater
found to be in place.

> The nmissing screws were supposed to be arrayed in a “U pattern
along both sides of the aft edge of the forward, |ower cow i ng,
as well as across the bottomof the [ower aft edge, and the sides
of this cowing are slightly bel ow eye-level for a pilot of

aver age hei ght.



pl ace during their preflight inspections, but they offered little

el se to counter the Administrator’s evidence. 6

The | aw j udge
concl uded that the preponderance of the evidence supported the
Admnistrator’s allegations, and, notw t hstandi ng the general

di sagreenment with the law judge' s findings raised in this appeal
we see no basis to disturb his factual findings. !

Turning to the legal argunents rai sed on appeal, respondents
contend that the Admnistrator presented insufficient evidence of
the section 91.13(a) violation because she didn't denonstrate
that operation of the aircraft wth the cowing screws mssing

8

endangered life or property. Respondents m sconstrue the

® I ndeed, although respondents both argued that the nissing
screws could have fallen out during flight, and respondent Pittet
hypot hesi zed that this could have been the result of nechanics
usi ng undersi zed screws, respondents provide little support for
this theory. Each testified that during their preflight

i nspections they observed the screws to be flush with the cowing
surface and normal in appearance. Mreover, after the screws
were installed after M. Kl ay discovered themto be mssing, he
checked them4 flight hours later and found none of themto be

| oose or mssing. Simlarly, respondent Pittet offered no
support for his alternative theory that soneone tanpered with the
aircraft while it was parked overnight at BM.

" The preponderance of the evidence indicates that the m ssing
screws were overl ooked by the mechanics when they repl aced the
engi ne and subsequently reinstalled the forward, |ower cow i ng.

In this regard, the law judge clearly nmade an inplicit

credibility finding agai nst respondents’ claimto have observed

the mssing screws during their preflight inspections. Absent
extraordi nary circunstances, we defer to the credibility

determ nati ons nade by our | aw j udges. See, e.g., Admnistrator

v. Smth, 5 NISB 1560, 1563 (1986) (including cases cited
therein).

8 Respondent Orissey al so argues that there was insufficient
proof that the aircraft was unairworthy. The record, however,
contains the testinony of M. Adam Novak, the FAA s Assi stant
Princi pal Mintenance Inspector for TSA that the aircraft was
(conti nued .



appl i cabl e standard. See, e.g., Admnistrator v. Erickson and

Nehez, NTSB Order No. EA-3869 at 4-5 (1993) (“it is a well-
est abl i shed proposition that evidence of potenti al endanger nent
tolife or property is sufficient to establish a violation of
section [91.13(a)]) (citations omtted). W have no doubt that
respondents’ failure to notice that all 18 screws were mssing is
evidence of a careless preflight inspection, and, clearly,
i nadequat e preflight inspections create potential endangernment to
passengers and property when the aircraft is subsequently
oper at ed. °

Finally, respondents attack the | aw judge’s inquiries about
the settl enent of cases brought by the Adm ni strator agai nst
mechanics involved in this incident. At issue are witten
statenents by these nechani cs which respondents relied on to
denonstrate that the mechanics had, in fact, installed the screws
that were subsequently found to be mssing. Those statenents,
made at a tinme when the mechani cs thensel ves were facing
certificate action, were unsworn and obviously sel f-serving, but
respondents nonethel ess rely on themfor the proposition that

respondents performed adequate preflight inspections because the

(continued . . .)

not airworthy with all 18 cowing screws mssing. Two other
W t nesses corroborated M. Novak’ s assertion that the aircraft
was not airworthy.

® The record al so indicates that the missing screws woul d al | ow
the cowing to flutter and that, eventually, this woul d cause
cr acki ng.



screws were, as they clained, installed at the tine they
perfornmed their respective preflight inspections. Cobviously, the
| aw j udge needed to weigh the evidentiary val ue of those
statenents. The |aw judge properly considered factors such as
the statenents’ unsworn, hearsay nature, as well as the fact that
t hey were given when the nechanics thensel ves were facing
certificate action, in ultinmately, and, we think, properly,
assigning thema relatively | ow weight. However, it was error
for the law judge to remark that the mechanics “admtted, at
| east by way of their settlenent, that there was a problem”
Wthout nore informati on about the settlenment, such as, for
i nstance, whether or not it contained a clause professing no
admssion of liability, the I aw judge' s apparent inference was
invalid. Nonetheless, we think this error was harnless, for the
record, without reference to the fact that the mechanics settled
their cases, anply supports the Admnistrator’s charges. 10

ACCORDI NAY, IT I'S ORDERED THAT:

1. Respondent s’ appeal s are deni ed; and

2. The law judge’s initial decision is affirned.
HALL, Chairman, FRANO S, Vice Chai rnman, HAMVERSCHM DI, GOG.l A,

and BLACK, Menbers of the Board, concurred in the above opi nion
and order.

1 Respondents argue that the |aw judge violated the policies
enbodi ed in Federal Rule of Evidence (“FRE’) 408 which prohibits
evidence of agreeing to a settlenent for, anong other things,
“prov[ing] liability for . . . the claim” A though we have
applied the principles of FRE 408 to our proceedi ngs when a
respondent participated in the settlenent negotiati ons, we need
not address the applicability of FRE 408 here.



